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OPL NLON

This is an appeal pursuant to Section 25 of the California
Bank and Corporation Franchise Tax Act (Chapter 13, Satutes of
1929), fromthe action of the Franchise Tax Commissioner in
overruling the protest of Chales Harley. Cbnﬁany agai nst a pro-
Bosed assessment of an additional tax In the anount of $465.44,
ased upon its return for the fiscal year ended April 30,1929,

The sole point on appeal is whether the entire incone of
t he ApPeIIant I's taxable as arising from California business
or whether an allocation should be nade under Section 10 of the
Act on the ground that a part of inconme is attributable to busi-
ness done without the state. The Appellant is a California cor-
poration dealing as a wholesaler in waste nmaterials. A great
many of its sales are made to custoners outside of California,
but”we believe that practically all of these nust be regarded
as interstate conmerce between California and the states where
these custonmers are. \hile contracts are nmade and orders taken
for the delivery of goods outside of this Stats the shipnents
are sent fromCalifornia so that the business is of an inter-
state character. (Real Silk Hosiery MIls, Inc. v. Portland,
268 U S. 325.)

However, from a schedule submtted by the Appellant it
appears that sone sales were made "without the state of mnerchan-
di se purchased el sewhere and never shipped into the State oF

California". W do not believe that these sales could be regard
as business done within this State, and think that because of
them the ApPeIIant is entitled to an allocation of some of its
net incone to nontaxable status. e are not inpressed with the
proposition advanced by the Conm ssioner t%at

~ "4 corporation which maintains an
office or place of business within the
state, and not el sewhere, is taxable
onthe basis of all of its net income
as defined by the Franchise Tax Act,"
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In our opinion filed today in the matter of the
G eat Western Electro Chem cal Conpany we discussed the falla-
cies involved 1n such a proposition, and for the reasons there
assigned we think it is untenable.

"Under the doctrine of the case of United States d ue
Conpany v. Oak Creek, 153 N.W 24, 247 U S 321, from which
we quoied af some Tength in the Geat Western Electro Chemical
matter, supra, we conclude that all of the interstate business
of the Appellant such as is described in the second paragraph
of this opinion, represents California activity, so that al
I ncone ar|3|n% therefromis taxable here; we further conclude
that, since the Appellant has sold sone nerchandi se outside of
the state, purchased el sewhere and never shipped here, it was,
to that extent, doing business wthout California

~ This conclusion gives rise to the question of the allo-
cation formula to be used in the afportlonnent of net income
between California business and out-of-the-state business. In
the formfor the taxpayer's return, prescribed by the Comm s-
sioner under Section 13 of the Act, three factors are indicated
under the heading "Allocation of Income". These are:

1. Average value (actual) of real and tangible persona
property.

2. Wages, sal aries, commissions and other conpensation
of enpl oyees.

3. Goss sales. o _ _

There are five factors specifically enumerated in Section
10 of the Act. The Conmi ssioner used three of these in the
form prescribed by him The other two are:

L+ Purchases.

5.  Expenses of manufacture.

However, as we observed in our opinions in the matters
of appeals of Pacific-Burt Conpany, Limted, (filed ’‘ugust 4,
1930) and R__J, Reynol'ds Tobacco Conpany (fIled January 19,

1931), no faxpayer has an absolufe righi to have its net incone
al I ocated upon the basis of the five factors. [f the use of the
three factors of tangible property, payroll and sales is stand-
ardi zed upon the form for report ‘and proves satisfactory in

most cases, we think that any corporation asking for the
application of a different formula to its income nust show con-
vincingly the necessity therefor. There is nothing before us

in the instant case from which we should conclude that use of
the standard formula operates unfairly in respect to the income
of the Appellant.

It is true that the Appellant has listed a nunber of
out-of-state purchases in a schedule attached to its memrandum
on appeal, but nomention has been nade of purchases in the
state from which we could determne the relative inportance O
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the two t%pes of transactions. Judging from the value of mer-
chandi se bought for sale as appearing In the schedule of gross
income included in the return of the taxpayer, the CQut-of-state.

urchases must be a conparatively uninportant element in its

usiness.  Doubtless, many California concerns make out-of-staté
purchases to the sane extent, and have reported to the Conm s-
sioner wthout claimng any allocation of incone on account
thereof.  There does not seemto be any real injustice to
Appel I ant through the use of a fornula which excludee purchases
as a specific factor.

W are inmpressed, however, wth the suggestion that the
manner in which the schedule for "Allocation of Income" has
been prescribed by the Comm ssioner has caused numerous corpo-
rations to show as out-of-state incone, the same type of
Incone as this taxpayer is now required to return as taxable.
After enunerating the three factors already nentioned, the form
contains three colums for the entry of sunms of noney opposite
these factors. These colums are designated thus:

(a) Total within and without the state.

(b) Total within the state.

(c) Per centumwithin the state. _

There is no explanation given of what constitutes a sale
"within the state®™ and it is obvious that in npst cases, as in
this, the taxpayer would interpret sales "within the state"
to mean those sales actually made to California custoners, It
Is too nuch to expect that fhe average taxpayer woul d have
i ncluded, w thout special instructions so to do, as sales
within the state, transactions had in interstate comerce wth
custoners outside of California. W are reliably informed
t hat  numerous taxpayers construed the formto call for the
listing as "within the state" of only those sales made to
California customers.

~ Wien this was done by a corporation which nmaintained an
office outside of California, and so was entitled to claimalle
cation under the Commi ssioner's "Test", it IS extrenely doubtfu.
i f the dyscr%Fancy woul d be detected.-by him  Thus, the alloca-
tion permtted that corporation would %e distorted in its favor
through allowance of much |arger factor for out-of-state sales
than 1t would be entitled to under the correct interpretation

of the law. It is unfortunate that such a condition should
have existed, and that corporations with no offices outside

of the state should thus be the object of discrimnation.
However, these circunmstances woul d not justify us in departing
fromthe legal principles established in cases to which wehave
referred. We nust adhere to the conclusion that all sales

made in interstate commerce fromstocks in this state constitute
California business.

In conformty with this view we believe that the allocatior
of the Appellant'S gross sales should exclude from the classi-
fication "within the state" the $37,832.49 derived from sal es
W thout the state of merchandise purchased elsewhere and never
shipped into this state. Qherwise, all sales should be class:i-
fied as having been made here. On this basis the percentage of
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sales within the state woul d be 98.1206. Since the other two
factors prescribed by the formwere 100% within the state, the
average of the three would be 99.3735% Application of this
ercenta%e to the Appellant's net incone for state purposes
item 38 of the return) will yield $60,661.22.

Cal culation of the tax would be as follows:

|t em 40--Net i ncome allocated to state $60,661.22
| t em 41--Four per cent 2,420.45
| t em 42--0ffset al | owance ﬁ%%éﬁlg
[tem 43--Tax after offset allowance ,030.
|tem 44--Add four per cent of offset 1.8
|tem 45--Total Tax )

’ [ ]
Sel f Assessed 1,212.0
Addi tional Tax 3 L450.15
ORDER

Pursuant to the views expressed in the opinion of the
tBﬁardf on file in this proceeding, and good cause appearing
erefor,

| T |'S HEREBY ORDERED, ADJUDGED AND DECREED that the action
of the Franchise Tax Comm ssioner in overruling the protest of
Charles Harley Conpany, a corporation, to his proposed assess-
ment of an additional tax against said cor5porat|on under Chapte:
13, Statutes of 1929, in the amount of $465.44, based upon the
return of said corporation for the year ended April 30, 1929,
be and the same is hereby nodified to the end that the correct
anount of the tax due from said corporation is determned as
$1,662,19 and the additional tax to be paid is fixed at $450. 15

Done at Sacranmento, California, this 14th day of Decenber,
1931, by the State Board of Equalization.

Jno. C, Corbett, Chairnan
R E. Collins, Mnber

H G Cattell, Menber
Fred E. Stewart, Menber

ATTEST: Dixwell L. Pierce, Secretary
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